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Data protection under the Reform Treaty.  
 
 
A. In the EU-Treaty: Article 24 (a specific provision on data protection for the area of 
the Foreign Common and Security Policy).  
 
 
TEXT PROPOSED BY PRESIDENCY: 
[....] the Council shall adopt the rules relating to the protection of individuals with regard to 
the processing of personal data by Member States when carrying out activities which fall 
within the scope of this Title, and relating to the free movement of these data. Compliance 
with these rules shall be subject to the control of independent authorities. 
 
SUGGESTION EDPS:  
Article 24 only refers to activities of the Member States, not of activities of the Union. It 
should also apply to activities of the Union, for instance if the Council at a certain stage will 
process a terrorist list.  
 
 
B. In the Treaty on the Functioning of the European Union: Article 21ter  
 
 
TEXT PROPOSED BY PRESIDENCY 
1. Everyone has the right to the protection of personal data concerning him or her.  
 
2. The European Parliament and the Council shall, in accordance with the normal legislative 
procedure, lay down the rules relating to the protection of individuals with regard to the 
processing of personal data by Union institutions, bodies, offices and agencies, and by the 
Member States when carrying out activities which fall within the scope of Union law, and the 
rules relating to the free movement of such data. Compliance with these rules shall be subject 
to the control of independent authorities. 
The rules adopted on the basis of this Article shall be without prejudice to the specific rules 
foreseen in Article [..]. 
 
SUGGESTION EDPS:  
The article should take into account that now on the basis of the current text of Article 286 EC 
the EDPS has been established, as competent supervisor of the processing of personal data by 
Union institutions under EC law. It would be logical, also for reasons of legal clarity, to bring 
the text of the Treaty up to date and recognise the EDPS in the text of the Treaty. Such a 
textual change would fall within the Mandate of the IGC.  
 
The second sentence of Article 21ter.2 (new) could therefore read as follows:  
"Compliance with these rules shall be subject to the control of the European Data Protection 
Supervisor and other independent authorities".  



 

 
C. Declaration on personal data protection in the areas of police and judicial 
cooperation in criminal matters.  
 
TEXT PROPOSED BY PRESIDENCY 
The Declaration on personal data protection in the areas of police and judicial cooperation in 
criminal matters proposed by the Presidency states that specific rules in these areas may be 
necessary because of the specific nature of these domains.  
 
SUGGESTION EDPS:  
According to the EDPS, the declaration proposed by the Presidency is too general and does 
not give enough guidance for the legislator of the European Union. The EDPS suggests 
including a declaration with the following elements: 
 

• The ‘Reform Treaty’ amending the existing Treaties incorporates police and judicial 
cooperation in criminal matters in the Treaty on the Functioning of the European 
Union. 

• As a consequence, the rules of Directive 95/46/EC and Regulation (Nr.) 45/2001, 
jointly providing for a general and comprehensive legal framework for the protection 
of the individual with regard to the processing of his or her personal data should in 
principle also apply to the processing of personal data in the area of police and judicial 
cooperation in criminal matters, as explained below.  

• It has to be noted that Directive 95/46/EC includes a specific provision laying down 
that these rules shall not apply to the processing of personal data in the course of an 
activity which falls outside the scope of Community law, such as those provided for 
by Titles V and VI of the Treaty on European Union and in any case to processing 
operations concerning public security, defence, State security (including the economic 
well-being of the State when the processing operation relates to State security matters) 
and the activities of the State in areas of criminal law.  

• This provision is no longer appropriate since it no longer concerns activities which fall 
outside the scope of Community law. For reasons of legal clarity, this provision will 
have to be repealed.  

• It has also to be noted that the processing of personal data in the area of police and 
judicial cooperation in criminal matters can require provisions specific to this area. 
Those specific provisions include safeguards for the data subject as well as exceptions 
to the protection, in order to reconcile the protection of the data subject with the public 
interest of the State in criminal matters. It is understood that the European Parliament 
and the Council shall, on the proposal of the Commission, adopt a proposal for a 
sector specific directive in this area which will apply in addition to the general 
directive on the protection of personal data (currently: Directive 95/46/EC) and which 
aims to ensure the widest possible application of the data protection principles 
contained in this general directive. 

• Similar measures must be taken relating to the processing of personal data by Union 
institutions, bodies, offices and agencies. 
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